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!  OSHA	  Overview	  
!   Business	  Case	  for	  Safety	  	  
!   Enforcement	  Process	  and	  Procedures	  
!   Compliance	  Issues	  in	  the	  Beer	  Industry	  



!   Enacted	  in	  1970	  with	  the	  OSH	  Act	  
!   Intended	  to	  follow	  a	  ‘balanced	  approach’	  to	  achieve	  its	  Mission	  

!   To	  assure	  safe	  and	  healthful	  working	  condi4ons	  for	  working	  men	  and	  women;	  by	  
authorizing	  enforcement	  of	  the	  standards	  developed	  under	  the	  Act;	  by	  assisXng	  and	  
encouraging	  the	  States	  in	  their	  efforts	  to	  assure	  safe	  and	  healthful	  working	  condiXons;	  by	  
providing	  for	  research,	  informaXon,	  educaXon,	  and	  training	  in	  the	  field	  of	  occupaXonal	  
safety	  and	  health;	  and	  for	  other	  purposes.	  	  

!   In	  short:	  se\ng	  and	  enforcing	  requirements,	  educaXon/outreach,	  consultaXon.	  

!   OSHA:	  a	  regulatory	  agency	  with	  civil/criminal	  penalXes	  
!   The	  OSH	  Act	  created:	  	  

!   OSHA	  (Federal	  or	  State	  Plans)	  
!   NIOSH	  (NaXonal	  InsXtute	  of	  OccupaXonal	  Safety	  &	  Health)	  
!   OSHRC	  (OSHA	  Review	  Commission)	  

!   OSHA’s	  JurisdicXon	  
!   Most	  workplaces	  (~8	  million	  naXonwide)	  

!   There	  are	  excepXons	  within	  transportaXon,	  pipelines,	  Ag,	  mining,	  	  state/
local	  employees	  (in	  ‘Federal	  states’),	  and	  others	  



!   Enforcement	  
!   IdenXfy	  exposures	  to	  hazards	  -‐	  issue	  citaXons	  

!   EducaXon	  
!   Guidance	  documents,	  Hazard	  Alerts,	  BulleXns	  
!   Training	  programs	  

!   CooperaXve	  Programs	  
!   Alliances	  	  
!   Partnerships	  
!   Voluntary	  ProtecXon	  Programs	  (VPP)	  
!   Safety	  &	  Health	  Achievement	  RecogniXon	  Program	  

(SHARP)	  



!   State	  vs	  Federal	  Plans	  
!   State	  Plans:	  

!   Managed	  by	  the	  state	  government.	  Must	  be	  “at	  least	  as	  
effecXve	  as”	  Federal	  OSHA.	  	  

!   AK,	  AZ,	  CA,	  CT*,	  HI,	  IL*,	  IN,	  IA,	  KY,	  MD,	  MI,	  MN,	  NV,	  NJ*,	  
NM,	  NY*,	  NC,	  NC,	  OR,	  PR,	  SC,	  TN,	  UT,	  VI*,	  VA,	  WA,	  WY	  

!   All	  other	  states	  fall	  under	  Federal	  OSHA	  

!   10	  OSHA	  Regions	  

*Hybrid:	  Feds	  cover	  private	  sector	  while	  	  	  	  	  	  	  	  	  	  	  	  	  
State	  covers	  state/municipal	  employees	  
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!   Conduct	  roughly	  95,000	  inspecXons	  per	  year	  
!   Federal:	  40,000	   	  State	  Plans:	  55,000	  
!   Brewers’	  average,	  ~3	  violaXons	  cited	  per	  inspecXon	  ($11,500)	  
! Avg	  penalty	  per	  cited	  violaXon:	  ~$4K	  up	  to	  $70k	  (Willful)	  
!   Approximately	  22%	  of	  inspecXons	  result	  in	  ‘no	  violaXons’	  

!   ViolaXon	  and	  inspecXon	  categories:	  	  
!   Willful,	  Repeat,	  Failure-‐To-‐Abate,	  Serious,	  Other-‐Than-‐Serious	  
!   Programmed,	  Accident,	  Complaint,	  Referral	  
!   Imminent	  Danger,	  Egregious	  policy	  

!   Prevalent	  Brewing	  Industry	  InspecXon	  Triggers	  	  
!   Employee	  Complaints	  (40%)	  
!   NaXonal/Regional/Local	  Emphasis	  Programs	  	  (30%)	  
!   Accidents	  (10%)	  
!   Others	  (20%)	  



!   Programmed	  /	  Planned	  	  
!   “Lo<ery	  system”	  based	  on	  NEP/LEPs,	  SST,	  and	  random	  

!   Complaint	  
!   Current	  employee	  files	  confiden0al	  formal/informal	  complaint	  with	  OSHA	  

(employer	  has	  right	  to	  see	  complaint	  but	  not	  name)	  
!   Accident	  	  

!   InspecXon	  following	  a	  fatality	  or	  accident	  resulXng	  in	  ≥3	  admi<ed-‐
hospitalizaXons	  

!   Referral	  
!   TV/newspapers,	  CSHO	  ‘drive-‐by’,	  Agency	  referral	  (corporate)	  	  

!   Follow	  Up	  
!   InspecXons	  following	  a	  citaXon	  to	  ensure	  employer	  is	  correcXng	  the	  

violaXons/no	  new	  ones	  
!   Important	  OSHA	  InspecXon	  Terms	  

!   Imminent	  Danger	  
!   Egregious	  Policy	  



!   Willful	  (up	  to	  $70,000	  each	  and/or	  criminal	  if	  fatality)	  
!   Demonstrated	  either	  an	  intenXonal	  disregard	  or	  a	  plain	  indifference	  to	  

employee	  safety	  and	  health.	  It’s	  not	  necessary	  for	  it	  to	  be	  commi<ed	  
with	  malicious	  intent/bad	  purpose	  to	  be	  deemed	  as	  	  “Willful”.	  

!   Repeat	  (up	  to	  $70,000	  each)	  
!   A	  cited	  final	  order	  violaXon	  that	  was	  abated	  but	  returns	  to	  

noncompliance	  
!   Failure-‐to-‐Abate	  (up	  to	  $7,000	  per	  day!!)	  

!   A	  cited	  final	  order	  violaXon	  that	  was	  never	  brought	  back	  into	  
compliance	  

!   Serious	  (up	  to	  $7,000	  each)	  
!   Employer	  knew	  or	  should	  have	  known	  a	  violaXon	  condiXon	  has	  the	  

probability	  of	  causing	  serious	  harm	  or	  even	  death	  
!   Other	  Than	  Serious	  (Up	  to	  $7,000)	  

!   ViolaXon	  which	  could	  result	  in	  injury	  but	  cannot	  be	  reasonably	  
predicted	  to	  result	  in	  death	  or	  serious	  harm	  

!   Typically	  a	  few	  hundred	  dollars	  



!  OSHA	  Overview	  
!   Business	  Case	  for	  Safety	  	  
!   Enforcement	  Process	  and	  Procedures	  
!   Compliance	  Issues	  in	  the	  Beer	  Industry	  



What	  are	  the	  business	  risks,	  
costs,	  and	  benefit	  impacts	  

related	  to	  safety?	  



!   Business	  Risks	  
!   Product	  quality	  
!   Lawsuits	  
!   ReputaXon	  
!   Regulator	  scruXny	  
!   “Surprise”	  costs	  
!   Employee	  recruiXng	  
	  

!   In/Direct	  Costs	  
!   Workers’	  comp	  claims,	  	  

direct	  medical	  costs	  
!   ↑Workers’	  comp	  premiums	  
!   Lost	  producXvity	  
!   ↑Employee	  turnover	  
!   CompensaXon	  issues	  !   Benefits	  

!   Less	  “pain	  &	  suffering”	  
!   Improved	  morale	  
!   Employee	  retenXon	  
!   Be<er	  bo<om	  line	  





!   Injury	  rates	  in	  the	  
beverage	  industry	  are	  high	  
!   Beverage:	  6.5	  (per	  100)	  	  	  
!   NaXonal	  Avg:	  3.4	  (per	  100)	  
!   EsXmated	  Workers’	  Comp	  

cost	  per	  injury:	  ~	  $11,000	  
!   Total	  cost	  burden	  to	  crax	  

brewing	  industry:	  ~	  $80M	  
!   Implies	  typical	  crax	  brewer	  

cost	  of	  injuries:	  ~	  $28K	  
!   This	  brewer	  would	  have	  to	  

boost	  sales	  by	  $570K	  @5%	  
profit	  margin	  to	  make	  up	  its	  
cost	  of	  injuries	  



!   Goldman	  Sachs	  
study	  based	  on	  
Australian	  market	  

!   This	  chart	  shows	  
almost	  40%	  “alpha”	  
over	  passive	  market	  
return	  following	  a	  
long/short	  strategy	  

!   Empirical	  evidence	  	  
supports	  argument	  
that	  Safety	  can	  
boost	  company	  
valuaXon	  

Average	  	  returns	  	  based	  on	  OH&S	  	  
(OccupaXonal	  Health	  &	  Safety)	  

Higher	  company	  valua4on	  
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!   Common	  triggers	  for	  inspecXon	  in	  this	  industry	  
!   Employee	  Complaints	  
!   Emphasis	  Enforcement	  Programs	  (NEP/REP/LEP)	  
!   Site-‐Specific	  TargeXng	  (SST)	  

!   Be	  aware	  of	  aggressive	  enforcement	  policies	  
!   Severe	  Violators	  Enforcement	  Program	  (SVEP)	  
	  



!   SecXon	  11c	  of	  the	  OSH	  Act	  specifically	  protects	  
the	  rights	  of	  employees	  to	  file	  a	  complaint	  

!  Approximately	  8000	  inspecXons	  conducted	  per	  
year	  from	  an	  employee	  complaint	  	  
!   Brewing	  industry	  has	  about	  2x	  the	  na5onal	  avg	  rate	  

!  OSHA	  takes	  this	  issue	  very	  seriously	  –	  never	  
retaliate	  against	  an	  employee	  suspected	  or	  
known	  to	  be	  the	  whistleblower!	  

!   In	  our	  experience,	  best	  “defense”	  against	  risk	  of	  
employee	  complaints	  is	  a	  solid	  S&H	  program	  



	  	  	  	  	  	  	  Na4onal	  Emphasis	  Programs	  (NEP)	  
!   Combus0ble	  Dust	  
!   Hazardous	  Machinery	  (Amputa0ons)	  
! Respirable	  Silica	  
!   Trenching	  /	  ExcavaXon	  
!   Hexavalent	  Chromium	  
! Isocyanates	  
!   Lead	  
!   Nursing	  /	  ResidenXal	  Care	  FaciliXes	  
!   Primary	  Metals	  Industries	  
!   Process	  Safety	  Management	  /	  PSM	  
!   Shipbreaking	  

	  	  	  	  	  	  Regional/Local	  (REP/LEP)	  
!   ForkliGs	  
!   Falls	  
!   Noise	  Exposure	  
!   Warehouse	  Opera0ons	  
!   Grain	  Handling	  
!   Asbestos	  
!   ConstrucXon	  
!   Heat	  Stress	  
!   Landscaping	  
!   …many	  others…	  

In	  2011,	  Brewers	  were	  almost	  ~7x	  more	  likely	  
to	  be	  inspected	  compared	  to	  na4onal	  average	  



!   Department	  of	  Labor	  collects	  site	  specific	  injury	  &	  illness	  
data	  from	  up	  to	  160k	  establishments	  across	  the	  country	  

!   UlXmately,	  data	  is	  analyzed	  to	  idenXfy	  14k	  
establishments	  with	  significantly	  higher	  injury	  rates	  vs	  
peers	  (“SST	  List”)	  

!   Commonly	  results	  in	  larger	  penalty	  cases	  and	  follow	  up	  
inspecXons	  

!   SST	  inspecXons	  are	  typically	  comprehensive	  	  
!   Typically,	  8	  to	  12	  brewers	  are	  on	  this	  list	  every	  year	  

!   CSHO	  (compliance	  S&H	  officer)	  will	  oxen	  presume	  ‘bad	  actor’	  
!   Conduct	  the	  inspecXon	  with	  a	  heightened	  sense	  of	  awareness	  

!   ~13x	  more	  likely	  to	  be	  inspected	  if	  on	  the	  SST	  list	  
!   On	  average,	  SST	  inspecXons	  result	  in	  2x	  more	  cited	  violaXons	  



	  	  	  	  	  	  	  	  	  	  	  	  	  Standard	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  Total	  Viola4ons	  
1.	  	  1926.501	  –	  Fall	  ProtecXon	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  8,241	  
2.	  	  1910.1200	  –	  Hazard	  CommunicaXon	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  6,156	  	  	  	  
3.	  	  1926.451	  –	  Scaffolding	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  5,423	  
4.	  	  1910.134	  –	  Respiratory	  ProtecXon	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  3,879	  
5.	  	  1910.305	  –	  Electrical,	  Wiring	  Methods	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  3,452	  
6.	  	  1910.178	  –	  Powered	  Industrial	  Trucks	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  3,340	  
7.	  	  1926.1053	  –	  Ladders	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  3,311	  
8.	  	  1910.147	  –	  Lockout/Tagout	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  3,254	  	  	  	  
9.	  	  1910.303	  –	  Electrical,	  General	  Requirements	  	  	  	  	  	  	  	  2,745	  
10.	  1910.212	  –	  Machine	  Guarding	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  2,701	  

Federal	  OSHA	  data	  

Top	  10	  account	  for	  approximately	  40%	  of	  all	  cited	  viola4ons	  



!   Establishment	  TargeXng	  /	  SelecXon	  
!  Opening	  Conference	  
!  Walk-‐Around	  /	  Interviews	  
!   Closing	  Conference	  
!   CitaXon	  

!   Informal	  /	  Formal	  Se<lement	  
!   Contest	  /	  Appeal	  

!   CitaXon	  Final	  Order	  or	  Vacated	  



!   Always	  treat	  the	  CSHO	  with	  respect	  	  
!   CSHO	  is	  there	  to	  do	  their	  job	  –	  just	  like	  with	  a	  police	  officer,	  ‘anything	  you	  say,	  do,	  

or	  provide	  could	  be	  used	  against	  you’	  
!   Be	  responsive	  to	  requests	  for	  informaXon	  but	  make	  sure	  you	  keep	  a	  detailed	  log/

copies	  of	  everything	  you	  give	  the	  compliance	  officer	  (CSHO)	  
!   To	  the	  degree	  possible,	  get	  all	  requests	  for	  informaXon	  in	  wriXng	  
!   Do	  not	  provide	  “extra”	  informaXon	  than	  what	  is	  requested	  
!   Do	  not	  lie/misrepresent	  anything	  to	  CSHO.	  Do	  not	  alter	  evidence.	  

!   Take	  copious	  notes	  of	  everything	  you	  discuss	  or	  observe	  with	  CSHO	  
!   Do	  everything	  the	  CSHO	  does	  (personal	  monitoring,	  photos,	  notes,	  etc)	  

!   Remember	  that	  it’s	  ok	  to	  say	  ‘you	  don’t	  know,	  I	  need	  to	  find	  out’	  (do	  not	  guess!)	  
!   DO	  NOT	  STAGE/RECEATE	  A	  WORK	  TASK	  FOR	  THE	  CSHO	  
!   Plan	  for	  an	  inspecXon	  ahead	  of	  Xme!	  Do	  not	  figure	  it	  out	  as	  you	  go…	  	  
!   Avoid	  secXons	  that	  are	  not	  relevant	  to	  scope	  -‐	  Keep	  the	  inspecXon	  within	  scope!	  
!   Abate	  all	  hazards	  raised	  –	  immediately	  or	  ASAP!!	  
!   Protect	  your	  trade	  secrets	  	  
!   Implement	  safety	  programs	  BEFORE	  you	  get	  inspected	  



!   Industry	  manufacturer	  with	  commitment	  to	  safety	  	  
!   Learned	  of	  new	  OSHA	  NEPs	  and	  wanted	  3rd	  party	  verificaXon	  of	  

readiness	  and	  to	  idenXfy	  opportuniXes	  for	  improvements	  
!   Conducted	  a	  comprehensive	  safety	  &	  health	  audit	  which	  idenXfied	  

~35	  findings	  needing	  a<enXon	  (promptly	  resolved)	  
!   Revamped	  ‘Off-‐the-‐Shelf’	  safety	  programs	  to	  be	  more	  effecXve,	  

operaXonally	  relevant,	  and	  eliminate	  inherent	  enforcement	  risk	  
!   Within	  the	  following	  12	  months	  

!   Inspected	  under	  an	  NEP	  =	  no	  violaXons	  (in-‐compliance)	  
!   CSHO	  was	  so	  impressed,	  recommended	  that	  the	  company	  consider	  seeking	  VPP	  status	  

!   Inspected	  following	  a	  complaint	  =	  no	  violaXons	  (in-‐compliance)	  
!   Different	  CSHO	  states	  they	  wished	  all	  the	  sites	  they	  inspected	  were	  this	  ‘good’	  

!   Inspected	  following	  an	  accident	  =	  no	  violaXons	  (in-‐compliance)	  
!   Resulted	  from	  a	  flaw	  in	  purchased	  equipment	  that	  was	  out	  of	  the	  company’s	  sphere	  of	  

influence	  or	  control	  (ie:	  equipment	  manufacturer’s	  defect)	  

!   Company	  now	  has	  stellar	  reputaXon	  and	  relaXonship	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
with	  the	  area	  office	  –	  demonstrated	  their	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
commitment	  to	  safety	  



!   Conduct	  accurate	  recordkeeping	  (OSHA	  Logs)	  
!   Conduct	  root	  cause	  analysis	  

!   Develop	  and	  fully	  implement	  customized	  safety	  and	  health	  
programs	  specific	  to	  the	  work	  locaXon	  and	  environment	  

!   Train	  employees	  how	  to	  work	  safely,	  idenXfy	  and	  correct	  hazards	  
as	  well	  as	  their	  rights	  and	  expectaXons	  in	  the	  event	  of	  an	  actual	  
inspecXon	  –	  and	  document	  all	  training	  with	  quizzes/signoffs	  

!   Conduct	  robust	  3rd	  party	  audits	  and	  risk	  assessments	  
!   The	  more	  you	  find	  and	  fix	  beforehand,	  the	  harder	  it	  will	  be	  for	  a	  CSHO	  to	  

discover	  and	  cite	  a	  violaXon	  (and	  reduces	  the	  risk	  of	  employee	  injuries)	  
!   Consider	  doing	  so	  via	  a<orney-‐client	  privilege	  (with	  the	  right	  partner,	  it	  

does	  not	  add	  any	  cost)	  
!   Think	  safety	  culture	  –	  not	  just	  compliance	  
!   Keep	  up	  to	  date	  with	  new/changing	  requirements	  and	  agency	  

enforcement	  iniXaXves	  
!   Don’t	  forget	  to	  assess	  your	  contractors	  
!   Find	  it,	  Fix	  it	  



!  OSHA	  Overview	  
!   Business	  Case	  for	  Safety	  	  
!   Enforcement	  Process	  and	  Procedures	  
!   Compliance	  Issues	  in	  the	  Beer	  Industry	  



!   OSHA	  Recordkeeping	  (“OSHA	  Logs”)	  
!   Permit	  Required	  Confined	  Space	  
!   Lockout	  /	  Tagout	  (LOTO)	  
!   Hazard	  CommunicaXon	  
!   Forklixs	  /	  Powered	  Industrial	  Trucks	  
!   Material	  Handling	  
!   Walking	  &	  Working	  Surfaces	  	  
!   Machine	  Guarding	  
!   Grain	  Handling	  
!   Personal	  ProtecXve	  Equipment	  (PPE)	  /	  Resp	  ProtecXon	  
!   Noise	  Exposure	  /	  Hearing	  ConservaXon	  
!   CombusXble	  Dust	  
!   TRAINING,	  TRAINING,	  TRAINING!	  



!   Bright	  Tanks	  
!   Problem:	  	  

!   PotenXal	  for	  exposure	  to	  high	  
levels	  of	  CO2	  when	  placing	  
stand-‐pipe	  in	  tanks	  

!   SoluXon:	  
!   Avoid	  need	  for	  PRCS	  entry	  by	  

using	  an	  extension	  grabber	  to	  
place	  and	  remove	  the	  stand-‐pipe	  



!   Train…train…train	  your	  employees	  on	  safety	  
!   Recordkeeping	  review	  (OSHA	  Logs)	  
!   Ensure	  safety	  &	  health	  programs	  are	  up	  to	  date	  and	  

reflect	  your	  real	  world	  operaXon	  scenarios	  
!   Include	  discipline	  measures	  in	  the	  program(s)	  
!   Avoid	  “off	  the	  shelf”	  safety	  programs	  to	  reduce	  OSHA	  risk	  

!   Conduct	  3rd	  party	  audits	  and	  risk	  assessments	  
!   Baseline	  /	  gap	  analysis	  
!   Implement	  correcXve	  acXons	  	  
!   Know	  the	  techniques	  to	  protect	  your	  interests	  

!   IdenXfy	  inspecXon	  team	  /	  representaXves	  
!   Train	  them	  on	  the	  do’s/don’ts	  	  



Gabe	  Sierra	  
Prometrix	  Consul4ng	  

(703)	  638-‐8637	  
glsierra@prometrixinc.com	  
www.prometrixinc.com	  

	  


